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TO SECSTATE WASHDC 7791 

UNCLAS SECTION 1 OF 2 TANANARIVE 1957 

E.O. 11652: N/A 
TAGS: TSPA, MA, US 

SUBJECT: TERMINAL BENEFITS FOR FORMER NASA STATION 
EMPLOYEES 

REF: A) TANANARIVE 1956 

B) STATE 269599 

C) CARTER/EMBASSY TELEX REC'D NOV 11. 

FOLLOWING IS TRANSLATION OF LEGAL OPINION OF LOCAL 
LAWYERS FOR NASA/BENDIX ON QUESTION OF PAYMENT OF 
TERMINAL BENEFITS FOR FORMER MALAGASY EMPLOYEES OF 
NASA STATION. OPINION REQUESTED BY L. CARTER OF 
BENDIX IN TELEX TO EMBASSY RECEIVED NOV 1 1 . 

QTE OPINION CONCERNING THE CONFLICT WHICH OPPOSES 
NASA-BENDIX VERSUS ITS FORMER EMPLOYEES, FOLLOWING THE 
CLOSING OF NASA CENTER OF MADAGASCAR, ON JULY 1 1, 1975. 

THE UNDERSIGNED WERE ASKED AN OPINION ABOUT CLAIMS PRE- 
SENTED AGAINST NASA-BENDIX, BY THE FORMER NASA EMPLOYEES, 
IN CONNECTION WITH INDEMNITIES FOR DISMISSAL AND FOR 
SEVERANCE TO WHICH THEY MIGHT BE ENTITLED, FOLLOWING 
THE CLOSING OF NASA CENTER, ON JULY 11, 1975. 

STUDY OF THE DOCUMENT SUBMITTED TO US CALLS FOR THE 
FOLLOWING OBSERVATIONS. 

IN HIS LETTER NO. 003518-SPT-835-DOC, A PHOTOCOPY OF 
WHICH APPEARS IN THE DOCUMENT, MR. CHEF DU SERVICE PRO- 
VINCIAL OF TANANARIVE WROTE TO THE SPECIAL DELEGATES 
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OF THE FORMER EMPLOYEES OF THE NASA IN ORDER TO CON- 
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FIRM THE FOLLOWING POINTS TO THEM: 

A) THAT ACCORDING TO THE CLAUSES OF ARTICLE 33 OF THE 
LABOR LAW (MALAGASY), THE EMPLOYEE RECEIVES, AT THE 
TIME OF HIS DISMISSAL, AN INDEMNITY IN LIEU OF ADVANCE 
NOTICE OF DISMISSAL ("PREAVIS"), AMOUNTING TO A SUM 
WHICH IS AT LEAST EQUIVALENT TO THE SALARIES AND RE- 
MUNERATIONS WHICH HE COULD HAVE EARNED HAD HE BREN 
WORKING DURING THE DISMISSAL NOTICE PERIOD. 

B) THAT ARTICLE 35 OF THAT LAW FURTHER CONFERRED ON 
THE EMPLOYEE AN INDEMNITY FOR SEVERANCE ("INDEMNITE DE 
LICENCIEMENT") TO BE CALCULATED AT THE RATE OF 6 DAYS' 

PAY PER YEAR OF SERVICE, WITHOUT EXCEEDING 3 MONTHS' 
SALARY IN TOTAL. 

C) THAT IN CASE OF WORK BY SHIFT TEAMS, ONE SHOULD 
SIMPLY REFER TO THE AMOUNT OF THE SALARIES EARNED 
DURING THE LAST FOUR WEEKS ON WHICH THE CALCULATION 
SHOULD NORMALLY BE BASED. 

WHEREAS THE PRINCIPLES MENTIONED IN THAT LETTER ARE, 
EFFECTIVELY THOSE OF THE MALAGASY LABOR LAW, YET A 
QUESTION MAY ARISE AS TO WHETHER THOSE TEXTS ARE 
APPLICABLE OR NOT TO THE CASE OF NASA. 

AS A MATTER OF FACT, ONE SHOULD BEAR IN MIND THE 
PECULIAR CIRCUMSTANCES IN WHICH NASA HAD TO STOP ITS 
ACTIVITIES IN MADAGASCAR. 

NASA WAS ESTABLISHED IN MADAGASCAR UNDER AN AGREEMENT 
MADE WITH THE MALAGASY GOVERNMENT (THE EXACT TERMS OF 
WHICH ARE NOT KNOWN TO US). 

FOR MOTIVES - WHICH ARE NOT SPECIFIED IN THE DOCUMENT - 
THE MALAGASY AUTHORITIES HAVE DECIDED TO CLOSE THE NASA 
CENTER, WHOSE STATION INSTALLATIONS HAVE BEEN OCCUPIED 
BY THE MALAGASY ARMY ON JULY 11, 1975. 

THEREFORE THERE HAS NOT BEEN VOLUNTARY TERMINATION, BY 
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NASA, OF ITS ACTIVITIES IN MADAGASCAR, BUT UNILATERAL 
DECISION ON THE PART OF THE MALAGASY GOVERNMENT TO DE- 
NOUNCE THE ORIGINAL TREATY, AND TO HAVE SOME ELEMENTS 
OF THE ARMY OCCUPY THE IMERINTSIATOSIKA CENTER, THEREBY 
CAUSING THE TERMINATION "DE FACTO" OF ALL LABOR CONTRACTS 
WITH LOCAL PERSONNEL OF THE CENTER. 

NOW, ARTICLE 27, PARAGRAPH 2, OF THE NEW LABOR LAW OF 
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MAY 17, 1975, APPLICABLE AT THE TIME OF THE FACTS, 

STIPULATES THAT: 

"THE STOPPAGE OF BUSINESS, "EXCEPT IN CASE OF FORCE 
MAJEURE", DOES NOT EXEMPT THE EMPLOYER FROM COMPLYING 
WITH THE RULES ESTABLISHED IN SAID CHAPTER." 

THE CIRCUMTANCES, RECALLED ABOVE, UNDER WHICH INTER- 
VENED THE STOPPAGE OF "NASA BUSINESS", SEEM TO REALLY 
CONSTITUTE THE CASE OF FORCE MAJEURE PROVIDED FOR 
BY ARTICLE 27 MENTIONED EARLIER. 

IT IS, AS A MATTER OF FACT, IN LINE WITH JURISPRUDENCE 
THAT ANY ACT OF THE GOVERNMENT OR THAT OF ADMINIS- 
TRATIVE AUTHORITIES. WHICH MAKES IT IMPOSSIBLE FOR 
EITHER CONTRACTING PARTY TO FULFILL THE REQUIREMENTS 
OF A LABOR CONTRACT, DOES CONSTITUTE A CASE OF FORCE 
MAJEURE, JURIDICALLY CALLED A "FAIT DU PRINCE" (ACT OF 
THE PRINCE). 

THUS, IN PARTICULAR, WERE CONSIDERED AS CONSTITUTING 
FORCE MAJEURE, CAUSING IMMEDIATE BREACH OF EMPLOYMENT 
CONTRACTS, WITHOUT INDEMNITY IN LIEU OF ADVANCE NOTICE 
OF DISMISSAL: 

- THE REQUISITIONING OF A PRIVATE RADIO BROADCASTING 
STATION (TRIB, CIV, YUCTOT, DEC 21, 1939, GAZ. PAL. 

1940-1-196) 

- THE REQUISITIONING RENDERING IT IMPOSSIBLE FOR A 
FIRM TO CARRY ON ITS ACTIVITIES 

(SOC. MAY 31, 1946, QUEST. PRUD. 1946, 97) 

THE LABOR COURT OF TANANARIVE ITSELF, FOLLOWING THE 
CLOSING OF THE CENTERS IRAT-IRAM OF MADAGASCAR, CAUSED 
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BY THE DENUNCIATION, ON THE PART OF THE MALAGASY GO- 
VERNMENT, OF THE TREATY PREVIOUSLY AGREED UPON BETWEEN 
THE FRENCH AND MALAGASY GOVERNMENTS REGARDING THE 
OPENING AND THE FUNCTIONING OF THESE CENTERS IN MADA- 
GASCAR, HAS DECIDED: 

"THAT STOPPAGE OF BUSINESS WHICH GOVERNED ITS DECI- 
SION (THAT OF IRAT-IRAM) WAS DUE TO THE DENUNCIATION 
BY THE MALAGASY GOVERNMENT, OF THE GENERAL CONVENTION 
OF 5 AUGUST 1960; 

"THAT THIS DENUNCIATION EQUATES THE PROHIBITION OF 
IRAM TO CARRY ON ITS ACTIVITY IN MADAGASCAR, THUS 
MAKING IT IMPOSSIBLE FOR THE CONTRACTING PARTIES 
TO IMPLEMENT THE CONTRACTS, AND CONSTITUTES, HENCEFORTH, 
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A CASE OF FORCE MAJEURE; 

"THAT CONSEQUENTLY, NO ABUSE OF RIGHT COULD BE LAID 
TO IRAM’S CHARGE, AND THAT, IN CONFORMITY WITH THE 
PROVISIONS IN ARTICLE 34 PARAGRAPH 2 OF THE LABOR LAW 
(PROVISIONS ENACTED UNDER ARTICLE 27 PARAGRAPH 2 OF 
THE PRESENT LABOR LAW), NO ADVANCE NOTICE OF DISMISSAL 
WAS TO BE COMPLIED WITH." 


UNCLASSIFIED 


NNN 

UNCLASSIFIED 

PAGE 01 TANANA 01957 02 OF 02 261409Z 
45 

ACTION NASA-02 

INFO OCT-01 AF-06 ISO-OO OES-05 L-03 /017W 

040410 

R251130ZNOV 75 
FM AMEMBASSY TANANARIVE 
TO SECSTATE WASHDC 7792 

UNCLAS SECTION 2 OF 2 TANANARIVE 1957 

ON THE BASIS OF THESE PRINCIPLES, THE LABOR COURT OF 
TANANARIVE HAS NONSUITED THE FORMER 314 MALAGASY EM- 
PLOYEES OF IRAT-IRAM, WHO, FOLLOWING THE STOPPAGE OF 
BUSINESS OF THIS ORGANIZATION IN MADAGASCAR, HAD 
CLAIMED THE PAYMENT FOR "PREAVIS" INDEMNITY AND THAT 
FOR ABUSIVE DISMISSAL (THE FORMER MALAGASY LABOR LAW 
DID NOT PROVIDE FOR INDEMNITY FOR SEVERANCE (LICEN- 
CIEMENT) AS IN ARTICLE 35 OF THE CURRENT LABOR LAW). 

(JGT TRIB. TRAVAIL, TANANARIVE, NO. 659 OF AUGUST 21, 

1974, RALAIARISON EDMOND & CRTS C/IRAT-IRAM) 

ALTHOUGH THIS JUDGEMENT IS NOT FINAL, AS IT HAS PRE- 
SENTLY BEEN SUBMITTED TO THE COURT OF APPEAL OF MADA- 
GASCAR FOR ITS APPRECIATION, THE POSITION TAKEN BY THE 
LABOR COURT OF TANANARIVE CORRESPONDS TO A WELL-ESTA- 
BLISHED JURISPRUDENCE. 

AS A MATTER OF FACT, IT IS IN LINE WITH DOCTRINAL 
PRACTICE AND JURISPRUDENCE THAT THE CASE OF FORCE 
MAJEURE EXEMPTS THE EMPLOYER FROM COMPLYING WITH THE 
RULES ESTABLISHED BY THE LABOR LAW WITH RESPECT TO 
TERMINATION OF CONTRACTS, PARTICULARLY REGARDING THE 
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ADVANCE NOTICE OF DISMISSAL AND THE INDEMNITIES FOR 
SEVERANCE. 

(JURISCLASSEUR TRAVAIL, FASCICULE 304, NO. 21 AND 
CONT'D), EN C Y CLOPEDIE DALLOZ, DROIT SOCIAL, CONTRACT 
DE TRAVAIL, NO. 17 1 . GONIDEC ET KIRSH. DROIT DU 
TRAVAIL DES TERRITOIRES D'OUTRE-MER, NO. 200, 

BRUN ET GALLAND, DROIT DU TRAVAIL, 11-281. 

CAMERLYNCK, TRAITE PRATIQUE DE LA RUPTURE DU CONTRACT 
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DE TRAVAIL, PAGES 37, 40, 78, 166, ETC...) 

ON THE BASIS OF ARTICLE 27 PARAGRAPH 2 OF THE CURRENT 
LABOR LAW, AND ON THAT OF THE AFOREMENTIONED DOCTRINAL 
PRACTICE AND JURISPRUDENCE, IT WOULD BE GROUNDS FOR 
NASA-BENDIX TO MAINTAIN THAT IT OWES NEITHER INDEM- 
NITIES IN LIEU OF ADVANCE NOTICE OF DISMISSAL NOR 
INDEMNITIES FOR SEVERANCE TO THE EMPLOYEES WHOSE 
EMPLOYMENT CONTRACTS TERMINATED FOLLOWING THE CLOSING 
OF THE NASA CENTER OF MADAGASCAR, AS A RESULT OF A 
DECISION TAKEN BY THE MALAGASY GOVERNMENT , THEREBY 
CONSTITUTING A TRUE CASE OF FORCE MAJEURE FOR NASA. 

NEVERTHELESS, SHOULD NASA-BENDIX, FOR POLITICAL OR 
OTHER CONSIDERATIONS, FEEL LIKE EXTENDING A FAVOUR TO 
ITS FORMER EMPLOYEES BY PAYING THEM AN INDEMNITY IN 
LIEU OF ADVANCE NOTICE OF DISMISSAL, THAT INDEMNITY 
SHOULD BE CALCULATED ON THE FOLLOWING BASIS: 

A) DURATION OF THE ADVANCE NOTICE OF DISMISSAL: DE- 
PENDING ON THE CATEGORY AND LENGTH OF SERVICE, IN 
COMPLIANCE WITH THE PROVISION OF DECREE NO. 64-162 OF 
APRIL 22, 1964 (JORM OF MAY 2, 1964) 

B) SALARY TO BE TAKEN INTO CONSIDERATION: REMUNE- 
RATION AND BENEFITS OF ALL SORTS, LIKELY TO HAVE BEEN 
EARNED BY THE EMPLOYEE DURING THE ADVANCE NOTICE OF 
DISMISSAL PERIOD (ART. 33 OF THE LABOR LAW) 

THE SALARY SERVING AS A BASIS FOR THIS CALCULATION 
SHOULD BE THE SALARY EARNED DURING THE LAST TWELVE 
MONTHS OF SERVICE, AND NOT THAT OF THE LAST 3 MONTHS 
PRIOR TO THE TERMINATION OF THE CONTRACT. 

AS A MATTER OF FACT, IN THE COURSE OF THE LAST 3 
MONTHS, THE EMPLOYEES HAVE EARNED WAGES PLUS CHARGES 
FOR MANY ADDITIONAL OVERTIME HOURS, IN VIEW OF THE 
PREPARATION OF THE EXCEPTIONAL FLIGHT APOLLO-SOYUZ. 

IN THE SAME MANNER, THE AMOUNTS PAYABLE TO CNAPS BY 
THE EMPLOYER SHOULD NOT BE TAKEN INTO ACCOUNT IN THIS 
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CALCULATION. 
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THE SAME PRINCIPLES SHOULD BE APPLIED IF NASA-BENDIX 
WERE TO ACCEPT TO PAY THE INDEMNITY FOR SEVERANCE, 
WITH REFERENCE TO ARTICLE 36 OF THE LABOR LAW. 

IN CONCLUSION: 

IT WOULD BE LEGITIMATE FOR NASA-BENDIX, IN VIEW OF 
ARTICLE 27 PARAGRAPH 2 OF THE LABOR LAW, TO DECLINE 
THE PAYMENT OF INDEMNITIES FOR PREAVIS AND THOSE FOR 
SEVERANCE THAT HAVE BEEN CLAIMED. 

WERE IT TO ACCEPT TO PAY, THE CALCULATION OF THESE 
INDEMNITIES SHOULD BE MADE ON THE BASIS OF THE SALA- 
RIES AND VARIOUS INDEMNITIES EARNABLE IN THE COURSE 
OF THE TWELVE MONTHS THAT HAVE PRECEDED THE TERMI- 
NATION OF EMPLOYMENT CONTRACTS. 

TANANARIVE, NOVEMBER 17, 1975 (SIGNED DUMONT) UNQTE. 
SHEINBAUM 
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